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 HOW LONG A PROBATIONARY PERIOD SHOULD LAST?

 Having a probationary period is better than not having one but  2 to 3 months is, in my view,  too short. It may be that a new employee has lots of gaps in their column when moving to a new post, It may take many months to make a decision as to whether the new appointee has met your standards. If your probationary period is for 12 months or more then you would need to be aware that if the employee wasn’t retained they would have access to Employment Tribunal to claim unfair dismissal. I would have a period of at least 6 months.Similarly it is important the employee is regularly monitored and that they are fully aware of any targets or other expectations..

CAN I LEGALLY FIX SOME OF THE HOLIDAYS OF MY STAFF TO MINIMISE THE IMPACT ON MY BUSINESS?

Employers’ have always had the ability to fix holidays. Historically in Industry there was a fixed week or fortnight when the business would simply close.

At one extreme you could say all holidays have to be taken in January and February and no Saturdays can be taken, but you might find it difficult to recruit and retain staff!

Many of my clients fix a week to coincide with known commercially quiet periods. Others prescribe that x days must be taken over  the  Christmas period when the business will close.

With the increase from 24 to 28 days in April next year i think it would be a golden opportunity for you to fix a week and hopefully offset some of the associated costs. The fixing of holidays isnt just linked to the 2009 increase.it is a tool employers’ have used for many years.

IN THE PAST I HAVEN’T FIXED HOLIDAYS IS IT NOW TOO LATE TO DO SO?

 No, however I  recommend you  consult with staff as, hypothetically someone could resign and claim you had breached their contract. This is unlikely and, in any event, a period of consultation would help to protect you from such claims. I think you could reasonably talk to your staff now and indicate your intention to fix a week to marry up to the increased leave in April 09.

WOULD I NEED TO AMEND THE CONTRACT IF I WANTED TO FIX SOME OF THE LEAVE?

 The contract needs to specify the actual holiday entitlement. However, it would be reasonable to  include other provisions eg how many staff can be off  at any one time, what notice is required to book leave, the maximum leave that can be taken in one block in your Salon rules. However, if you were to use the contract, then when you introduced the change you would just formally write to existing staff to notify them, after consultation of the change.

I UNDERSTAND I HAVE FLEXIBILITY REGARDING THE LENGTH OF THE PROBATIONARY PERIOD. ARE THERE OTHER AREAS OF THE CONTRACT WHERE I HAVE FLEXIBILITY?

Yes there are many areas, too many to cover in one answer. However, lets look at “notice”. 

Employment legislation specifies that if you terminate the contract of an employee then they must receive 1 weeks paid notice for each full year of service.The only exception is where gross misconduct is found where the dismissal is immediate. However the law is silent on how much notice an employee must give the Employer. This is entirely a matter for the employer in the Contract.

A month may be attractive to give sufficent time to appoint a successor.But, it is not unusual for professional staff to be asked to leave immediately, particularly if they are staying within the industry or the Salon feels it may lose clients. 

In these circumstances the Salon pay the specified notice period on full pay for the employee not working!!

This is a good example of where you can use your discretion, I know of some Salons which ask for 24 hours notice

CAN EMPLOYEES WORK A 6 DAY WEEK?

There are two parts to the answer, in the case of adult workers i.e the European Working Time Directive requires staff to have one period of 24 hours uninterupted rest in a 7 day period or 48 hours in a 14 days period, therefore a 6 day week is perfectly permissible.

TIME OFF FOR IVF?
In the past I have advised that Clients should consider time off for IVF treatment sympathetically. A recent European Court case looked at the very issue. It ruled that women receiving IVF were not pregnant so were not automatically allowed time off work for appointments. However they accepted that only women received IVF treatment and therefore any discrimination could be seen as unlawful. On balance I would echo my existing advice that requests for time off should be viewed sympathetically.
A MAJOR LOOPHOLE FOR EMPLOYEES

A hairdresser was bullied by her Employer and she also successfully claimed sexual discrimination at Employment Tribunal, on announcing her pregnancy she was advised to  “get rid of it” .She was awarded £30,000 but failed to receive penny. Her employer declared himself bankrupt. This does seem unjust. In  cases of redundancy there is a Government fund to cover such circumstances.

DISCRIMINATION IN THE LEISURE INDUSTRY

Mrs .M was a receptionist. She had 19 years experience in the industry but between 2003/6 she had periods of long term sickness with a repetitive strain injury.

She lost her claim for unfair dismissal and disability discrimination but received nearly £10,000 in respect of the unfavourable treatment she received. Interestingly, the local press advised that the Employers legal costs in defending the case were in the region of £50,000 .As I have frequently written the real cost at Tribunals are the legal ones and not the actual award.

PROCESS, PROCESS  PROCESS.

A bar manager received £2500 when a Tribunal found he had been unfairly dismissed. Sadly, once again the process tripped up the Employer rather than the decision to dismiss.

The employee didn’t receive a letter inviting him to the hearing, indeed there wasn’t a disciplinary hearing or any right of appeal.

It would be funny if it wasn’t true but the employee found his post had been axed when he read a notice! His employer argued he was fully aware that there was to be a restructure but accepted they had not followed the necessary process through ignorance.

ADDITIONAL HOLIDAY QUERY

I had an interesting call from an employee.Her Employer had rules that the 4 additional holidays were to be fixed to follow 4 Bank holidays.

The employee believed they had the right to take holidays when they wished. Clearly this is not the case and the fixing of holidays is common place. It is normally covered in the Contract or in the workplace rules.I was surprised to hear the employer didn’t actuially have a Contract as they didn’t believe it was necessary for a small employer!

Clearly this makes any actions they take,which are disputed by staff and pursued to a Tribunal,extremely difficult to impose.In all likelihood as the Employer has failed to provide a Contract, and therefore broken the law, the Tribunal would rule against them.

Practice manager unfairly dismissed

The Burton Mail reported the cae of Charles Jones a Practice manger for A GP practice.

He was 58 and soon after being diagnosed with throat cancer he found himself dismissed for gross misconduct. The details of the allegations are not important but the Tribunal found NO reasonable employer would have dismissed an employee for such an offence.

During his sickness absence staff were told not to contact Mr Jones as he was suffering from stress. He suggested the GPs had created a reaon to get rid of him. The headline stated “big payout” publicising the fact that he had originally been offered £2000 and as the Tribunal had progressed this had risen to £60k the eventual award was undisclosed.
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