Moira May 2009

New ACAS Code of Practice – A helping hand for employers

Question     I have read that there is a new set of rules for employers to follow when disciplining staff. Is this correct, and what does it mean for me?

You’re right. ACAS (which is a Government body involved in arbitration, advice and conciliation in disputes between Employers and Employees) have provided a new Code of Practice for Managing discipline and grievances, which came in to force on 1st April 2009. It repealed the previous code which was heavily criticised. The previous Code required employers to follow a “simple” three-step procedure. However, many tribunal cases related to whether or not employers had followed the 3 stages rather than the actual reason for dismissal. The Code was heavily criticised as, rather than simplifying disciplinary matters it appeared to have resulted in an increasing number of cases. The new code is to be welcomed.

The Law 

Helpful Hints

· The Code is significantly shorter and user friendly than its predecessor. Salon owners/Managers should take the opportunity to renew their current disciplinary procedures.

· The Code does not apply to dismissals relating to redundancies (although employers must follow a reasonable process)
· The Code similarly doesn’t apply to dismissal where you end a fixed term contract. Ludicrously employers were tripped up under the previous code by not following the 3-stage procedure. For example when an employee returned from 12 months maternity leave it is easy to see why the Employer didn’t formally “dismiss” and give a “right of appeal” to the temp.
· Disciplinary situations can cover misconduct and poor performance and therefore there is no obvious reason for small employers to have separate procedures.
· The ACAS code no longer has a “verbal warning.” I have advised for years that this is an unnecessary stage. The disciplinary procedure now only needs to include a written and final warning. For salons still including a verbal warning in their disciplinary procedure hire is an opportunity to redraft and eliminate a stage.
· The Code now explicitly advises the process to be followed when an employee fails to attend a disciplinary hearing.
· The disciplinary investigation and the decision to dismiss should  be taken by two different people. Clearly for many salons this is difficult where there is an owner/manager but
· You can utilise a company director
· If you do not have two levels of management your disciplinary procedure needs to be worded as flexibly as possible.
· Employees are now required, make every effort to attend disciplinary hearings give advance now of an intention to call a witness, put the grounds for any appeal in writing.

WHAT SHOULD YOU DO NEXT?

The new Code provides a golden opportunity to update your disciplinary procedure. One word of caution, we are going to revert back to the position where in a situation where the disciplinary process is not followed a dismissal is automatically unfair i.e the situation where an employer can argue that ,despite the flawed process the employee would have been dismissed anyway ,will end
You should consider the changes outlined above and consider how you can improve your procedure to your advantage. Your disciplinary procedure is a vital policy for you to manage your business not just an irrelevant document you have to produce. For example, does your current policy give you a facility to demote; does it indicate how long a disciplinary sanction remain on employees records?

Remember there is a need to consult and possibly give notice to existing staff regarding the implementation of the new disciplinary procedure.

THIS MONTHS QUESTION

I work Tuesday, Wednesday, Thursday, Friday and Saturdays. I have been told I am entitled to 28 days holiday. When bank holidays come around as we are closed on Mondays. My employer still takes the bank holiday out of my entitlement. Is this correct?
You work a 5 day week and were therefore are entitled to a minimum of 24 days holidays. This rose to 28 days on 1st April

However, I note you are already in receipt of 28 days

 

The Salon practice does seem unusual. You cannot (unless you agree!) be given a day’s holiday on a non working day . You do not indicate of you are paid for the Monday Bank Holiday when you are not scheduled to work.

It would be illegal to require you to take a day’s holiday and not pay you.

I can see little advantage to the salon in paying you for a day when you would not work, except to utilize a day of your leave.

In short – The European Working Time regulations allow paid leave to give you a “rest” from work. The spirit of this is broken if your holidays are give on a non working day.

David Wright advises Habia and a  salons across the UK. For an all inclusive fee of £200  he will write your contracts, polices and salon handbook.  You can contact him with your employment queries and he will  send you a monthly newsletter filled with practical advice. Contact 07930 358067, 01522 831061 email sarahclark223@ntlworld.cm or visit www.davidwrightpersonnel.co.uk
