

EMPLOYERS DO WIN TRIBUNAL CASES
My clients often chat to me regarding Tribunal findings which they feel are outrageous, unfortunately press releases often only tell us part of the facts

I therefore thought I would highlight the following recent case to redress the balance

An employee went off sick and failed to communicate about the absence. After 16 months they were dismissed and he took his case to Tribunal and then the Employment Appeal Tribunal. 

He won his case as the employer had failed to follow the correct procedures when dismissing him. The employer made little effort to obtain any medical advice.
However, the award was reduced by 100% as he had failed to disclose his medical condition on appointment, if he had done he would not have been appointed, the employees total failure to cooperate whilst off sick also led to his dismissal.
A Day is Important

I have advised before on the importance of being absolutely specific which day a warning is issued on.
The same applies to notice.
An employee was given notice with an end date of 3 months later.
He subsequently made an application to Tribunal but was apparently one day outside of the time limit.

So the date his notice began was important.
The Tribunal have confirmed that the concept of PART DAYS doesn’t exist in Employment Law so notice always begins the day after it is given.
I guess there could be debate if the notice was given at the start of the working day

However this is an important point to note.
LIQUIDATION-DOES TUPE APPLY
Insolvency proceedings fall broadly into two categories:

 In the case of companies that have no hope of continuing as a going concern, bankruptcy and any analogous insolvency proceedings set out to liquidate company assets, under the supervision of an Insolvency Proceeding (IP).  
In these circumstances, employees will not automatically transfer to the buyer of the business under TUPE. For example, in a compulsory liquidation the employees are automatically dismissed on the appointment of the liquidator and their only recourse is a claim for wrongful dismissal against the employer now in liquidation. 
But for businesses on the 'critical' list but still breathing, an alternate route exists in what are collectively called 'relevant' insolvency proceedings. Again, these take place under the supervision of an IP, but they are initiated with the aim of helping the business emerge as a going concern. In these circumstances, TUPE will apply and employees should transfer to the new owner with their employment rights intact.

National Minimum Wage at 1st October 2011
	Adult rate 21+ years
	£5.93 at 1/10/10. On 1st October 2011 this will increase to £6.08

	18 to 20 years
	£4.92 at 1/10/10. On 1st October 2011 this will increase to £4.98

	16 to 17 years
	 £3.64 at 1/10/10. On 1st October 2011 this will increase to £3.68


From 1/10/10 an apprentice minimum wage of £2.50 per hour is in place. The new rate will apply to those apprentices who are under 19 or those that are aged 19 and over but in the first year of their apprenticeship. On 1st October 2011 this will increase to £2.60

BUDGET 2011

One of the main elements of the Government’s Plan for recovery was a further expansion of the apprenticeship programme. Funding has been made available for an additional 50,000 apprenticeships: 40,000 for young unemployed people, particularly those progressing from the new work experience programme; and 10,000 higher-level apprenticeships in smaller workplaces.

Intermediate Level Apprenticeships - where apprentices work towards work-based learning qualifications such as an NVQ Level 2, Key Skills and, in most cases, a relevant knowledge-based qualification, such as a BTEC

Advanced Level Apprenticeships - with apprentices working towards an NVQ Level 3-equivalent qualification, and also Key Skills and technical certificate

Higher Apprenticeships - these work towards Level 4 work-based qualification and, in some cases, a knowledge-based qualification such as a Foundation degree.

At the moment, only a third of apprenticeship starts are at Level 3 or above.
Compulsory Retirement

As I mentioned in March the Government has hurriedly drafted new regulations to make it clear that the arrangements apply to anyone who is 65 or over by 30th September 2011 regardless of when they reach the age of 65.

The new regulations also provide for the notice of retirement to be extended up to a maximum of 6 months if the employee requests this before 5th January 2012 and the retirement takes place on or before 5th October 2012.

Health and safety guidance

Health and safety isn’t my area of expertise. However I have seen a short pamphlet called “Getting to Grips with Manual Handling” which was really helpful. You can get a copy free if you write to HSE Books, PO Box 1999, Sudbury, Suffolk, CO10 2WA.
There are a number of other free publications you can download form www.hse.gov.uk
Dangerous clauses

I have received a few contracts recently where the employer is stating the disciplinary procedure doesn’t apply in the first 12 months of employment.

Can I just advise against this dangerous practice.

I assume the logic is that employees don’t need 12 months service to access a tribunal
However the logic is flawed. If an employee claimed a dismissal related to anything which was discriminatory the 12 month rule would not apply.

In my mind it is always safer to have a fact finding interview even if the employee is in their probationary period.

Even then we do not confirm the appointment but give them the right of appeal.

FIT NOTES-HAVE THEY WORKED?
It’s a year since the fit note was launched.
My clients have had mixed experiences.
In a recent survey over 60% of Doctors felt it had improved their conversations with patients about returning to work.
Almost half said it had increased the likelihood of them recommending a return to work.
ACAS BEFORE TRIBUNAL
75% of cases that go to ACAS for pre conciliation don’t end up going to a tribunal. 

The government has proposed that all cases automatically go to ACAS before tribunal applications are actually submitted.
The biggest concern in my experience is the delay in hearing cases, if they take a year then by that time the case reaches Tribunal the employee is potentially claiming for a years’ loss of pay and all the stakes become higher.
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