

REMEMBER THE SNOW!!

As winter approaches did you update your Time Off Policy to include your options if we get another major snow fall? If you want a copy just email Sarah.
ANNUAL REPORT  ACAS 2010/11

218,000 claims were received, a fall on 8% from the previous year but 44% higher than 2008/09

Made up of 47,900 unfair dismissal

71,000 unlawful deductions of pay

114,000 under the European Working Time Directive-this will probably be holiday pay

6,800 age discrimination

10 % were rejected by the tribunal without going to a hearing

29% were settled by ACAS

12% were successful

The average award unfair dismissal £8,924

Race discrimination £12,108

Sex discrimination £13,911

Age discrimination £30,289

MORE SELF EMPLOYMENT ISSUES

An Independent Financial Adviser (IFA), claimed unfair dismissal, unpaid wages and breach of contract after being made redundant. 

However the employer claimed he was self employed.

His Contract said he was self employed but the Tribunal felt the employer exerted a number of controls over his work (eg he had to attend the Company training and received supervision) and in reality he was an employee.

Another Prediction 

In September I predicted the decision of the European Court of Justice. They have now officially ruled that the holiday pay would generally include allowances etc, which are routinely received. 

The principle is that holiday pay should be comparable to pay when at work. 

DISMISSED, BUT THE WRONG PROCESS

A Therapist was dismissed whilst on long term sickness, no medical advice was sought and the disciplinary procedure wasn’t adhered to; the employee went to Tribunal 

The Salon owner then discovered that whilst off sick she had been actually working at another salon! 

Obviously my advice was to have followed the disciplinary procedure in the first place. However; I was able to help by referring to the “Devis” Tribunal case. In this case Devis was dismissed but it was later found he had been making dishonest deals. This couldn’t suddenly make the decision fair but it did allow the Tribunal to reduce the compensation payable to Nil.

SEX DISCRIMINATION-GETTING THE ROTA RIGHT!
An employee of a Laura Ashley store in Northern Ireland has been awarded £9,520 in compensation for sex discrimination.

She had 5 years service and there was a long standing agreement that she would always be available to collect her son (who has an attention disorder) from school. 

The store was making an annual loss of £250,000 and a new flexible rota was introduced. The new rota required employees to work over a range of hours.

The employee was later offered a different job with fewer hours and a lower salary. The claimant then took time off on sick leave for four months due to stress.

The tribunal found that the rota change disproportionately affected female employees and awarded the claimant £6,000 for injury to feelings, £880 for loss of earnings, and £2,640 for loss of future earnings.

You might be alarmed by this finding but it is clear there wasn’t a great deal of consultation or consideration by the employer-it was take it or leave it.
Breach of Contract

The probationary period is a great asset for employers but it still needs to be used sensibly.

Whilst employees need 12 months service to claim unfair dismissal, they do not when claiming breach of contract. Such claims are rare; the following should act as a reminder.

Mrs S worked in a café as a waitress for 6 weeks. She was dismissed by the owner by text, who advised her he “wanted to employ someone else instead of her”. 

She made a claim for breach of contract as she didn’t have 12 months service to claim unfair dismissal.

She was awarded the equivalent of one weeks’ wages plus holiday pay.

I always recommend a formal probationary period with reviews, and if the employment is not confirmed, that notice is given.

Facebook

I have recently reported on a number of dismissals relating to Facebook comments and many clients have adopted my Social Networking Policy. However there isn’t always a happy ending.

After a difficult day at work as a team leader in a car manufacturers’ Mrs W posted a comment on her Facebook account (which was visible to her Facebook friends but not visible to members of the public).

She said “I think I work in a nursery and I do not mean working with plants”. “Don’t worry, takes a lot for the bastards to grind me down”.

The comments were reported and she was dismissed for misconduct.

The Employment Tribunal decided that Mrs W had been unfairly dismissed for a relatively mild comment on Facebook – it fell outside the band of reasonable responses (see last months’ Personnel News). There was little investigation as to whether her comments might damage the company’s reputation or relationship with colleagues. 

Her award was reduced by 20% because of her contributory fault.

IS CONSITENCY IMPORTANT?

A nurse was dismissed for bullying. Another nurse was involved but following a separate investigation no action was taken. The Tribunal were very critical of the employer’s handling of the case but didn’t feel there had been consistency and that  there was sufficient evidence for the different action.

So employees can be given a different sanction for the same offence but it is the employer who will need to explain why!

Borat – Seen that Film? 

Mr R is a polish quality assurance engineer; he had been given the nickname “Borat” at work.

He took his employer to tribunal. The tribunal held that Mr R had been harassed by colleagues on the grounds of race, and that the nickname created a degrading and humiliating working environment for him.  

He won his case and it’s a reminder to you to keep a careful ear for inappropriate nicknames etc.
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