JANUARY 2019 PERSONNEL NEWS
NEW RATES

Statutory Sick Pay (SSP) increases from £92.05 to £94.25 a week from 6 April
The statutory rates for family-friendly leave such as Maternity Pay increases from £145.18 a week to £148.68, from 6 April
FIXED TERM CONTRACTS

Lots of clients’ think it’s a good idea to have staff on a series of temporary contracts. But there are disadvantages.
· it isn’t attractive for employees and they look for permanent work

· You can’t have post-employment restrictions in the contract

· after 2 years they can claim unfair dismissal and redundancy

Apprentices are not on a fixed term contracts. 
The Fixed-Term Employee (Prevention of Less Favourable Treatment) Regulations exclude apprentices. 

The apprentice has a set date on which their contract will end, or a set event that will trigger the end of their contract. but you have no legal obligation to provide the apprentice with a job once their contract has ended.

If their contract is not renewed at the end of the apprenticeship, the apprentice will be considered to have been dismissed. Apprenticeships have a single purpose i.e the training of the apprentice. So, when that training is complete, the contract will end – and the apprentice will not be considered to have been made redundant. 
Pregnant And Dismissed
The maternity regulations are well established and the implications of getting it wrong can be significant and expensive. One of the most common failings is to get into some sort of battle of wills with the employee. Such as allowing the whole question of time off for ante natal appointments to become a personal battle.

I summarise below a recent case where the employer ended up at Employment Tribunal and lost.

The Story

The employee announced her pregnancy 9 months after she was appointed, She has already passed her probation period without any issues being raised with her. The first issue came when she gave 4 days’ notice of her first ante natal appointment and was refused time off due to “inadequate” cover. The employee was concerned, it was her first appointment for her first child.
The owner felt the need to ring the GP practice to check if the appointment could be changed. She told the employee she would be disciplined if she attended without approval. Not a great start…

The employee cancelled the appointment and was then off for a period of time diagnosed with viral gastroenteritis. She was later diagnosed with Hyperemesis which is a condition related to pregnancy.

Despite being off sick and with a pregnancy related condition she was invited to a disciplinary hearing regarding her absences. She remained sick for another 3 months; but on her return issues were raised regarding her performance and not following procedures. However, this related to incidents several months in the past and hadn’t been raised when she was working. The employee attended a hospital appointment about her pregnancy. She had not been asked by the employer for proof of that appointment. 
She was told at the hospital that she needed to come back the next day for further checks. She rang her manager and told her that she would need to leave work at 2 pm (60 minutes before her finish time). She offered to start her shift early but was told this was not necessary;  

The next day on arrival at work the owner asked if she could return to work after the hospital appointment. She replied that she could not do that as she did not know how long she would be at the appointment. She was asked for evidence that the appointment existed. At this point she walked out.  
Whilst on maternity leave she was invited to a disciplinary hearing and at the same time, and very belatedly, was advised she wasn't entitled to SMP. 
The disciplinary was postponed until after the baby was born in April. In June the hearing was rearranged, she asked for a postponement but the hearing went ahead in her absence. She was dismissed whilst on maternity leave. It seemed a fairly obvious case of unfair dismissal and sex discrimination as it was based on her pregnancy.

The Tribunal didn’t find the employers story “credible”. The following quote is particularly revealing

· “We find that there was an unreasonable refusal to allow the claimant to attend the antenatal appointment. We are not satisfied that adequate efforts were made to accommodate this appointment. 

· There was sufficient time to look further for cover as we heard has indicated that steps had been taken in the past, especially, bearing in mind this was the claimant’s first child and first ante-natal appointment. 

· We also find that ringing the surgery without permission was certainly suggestive of distrust or dishonesty and that amounts to unfavourable treatment. 

· Further they looked at the last minute hospital appointment and the potential health issue, they felt it was unreasonable to press for evidence of the appointment suggesting a lack of trust.”

In short, the problem all stemmed from an inappropriate approach to a request to attend an ante natal appointment.
The conclusion was that she had suffered sex discrimination and the dismissal was automatically unfair. We do not currently know the financial award but in cases of discrimination there is no ceiling!

YET ANOTHER MATERNITY CASE

.
A Therapist was unfairly dismissed by a salon owner

The employer also lost the case for sex discrimination based on how they treated the therapist prior to her dismissal. The key factors are below

· she was asked to rearrange appointment and attend her ante natal appointment on her day off 

· she was the subject of unfavourable treatment linked to her pregnancy when she was put under pressure to return to work early whilst off sick to meet client demand 

· similarly, on another occasion after an ante natal appointment her column was absolutely crammed with clients (to make up for the time off) and booked so that she would have to work an hour after her finish time 

· A client was encouraged to make a complaint about the therapist 

· She was then told she wouldn't receive SMP 

· Despite having no disciplinary history she was dismissed for a variety of performance issues

In this case it is clear the real issue was the conflict and tension in the working relationship arising from the lack of know ledge of the maternity entitlement of the pregnant employee

TUPE TRANSFERS

There is a strict process to follow, as far as the staff are concerned, when you buy or sell a business.
Under reg.11 of the TUPE Regulations 2006, the transferor is required to notify the transferee of "employee liability information" relating to their employees. This must be provided no later than 28 days before the transfer takes place.
"Employee liability information" means:
· the identity and age of the employee; 

· the written employment particulars 
· information on any disciplinary procedure taken in relation to the employee or grievance procedure taken by the employee within the previous two years  

· information on any court or tribunal case, claim or action brought by the employee against the transferor within the previous two years, or any court or tribunal case, claim or action arising out of the employee's employment with it that the transferor has reasonable grounds to believe the employee may bring against the new employer; and 

· information about any collective agreement that will have effect after the transfer in relation to the employee
You need this information and you might get some surprises!
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