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Firstly, let me wish everyone a happy new year and hope its considerably better than 2020
IVF REMINDER

The number of women having children in their forties has more than quadrupled in the last 30 years. Many now turn to in vitro fertilisation (IVF) to start families later in life.

In the early stages of IVF, where the woman is undergoing assessment, or receiving hormone treatment – she is not yet pregnant and does not receive the protected status of a pregnant employee. 
If you either suspect that a staff member is undergoing IVF, or if she has told you, then you should exercise extra caution to ensure that she is not treated less favourably, as this could constitute sex discrimination. But, at this stage the employee has no special rights

This employee will probably need time off for a number of medical appointments prior to conception. 

If the time off would usually be unpaid unless you already give your staff paid time off for medical appointments. 

Women undergoing IVF are often advised to take it easy to help conception. This may mean that they ask to work fewer hours or reduce their responsibilities. 
Employers will need to assess this on a case-by-case basis and decide what is fair, but the advice is be sympathetic to requests 

Protected status during pregnancy
With IVF treatment a woman is deemed to be pregnant when the fertilised egg is implanted in her uterus. From this point she has the same status as any pregnant employee.

Sometimes the pregnancy will be especially high risk, and the woman is signed off by a doctor for long periods of time, perhaps even the entire pregnancy. 

THE NMW AND SALARY SACRIFICE
In March around the time of lockdown there was an important decision which we might have missed at the Employment Appeal Tribunal

A football club operated a payroll deduction arrangement allowing its employees to agree to buy football season tickets by instalments.
The issue was that the deductions sometimes these deductions took the pay received by employees below the national minimum wage. In 2019 the club successfully challenged the decision at Employment Tribunal

The tribunal found that the deductions amounted to “payments as respects the purchase by the worker of goods or services from the employer”, which is one of five reductions in pay allowed in the NMW regulations 2015.
But this decision has now been overturned.
The main issue was whether a deduction made at source by the employer, and kept in the employer’s bank account for its own use, met the statutory definition of “payment [for] purchase of… services.”  The EAT held that it did not.
“Payroll deductions which take pay below the minimum wage are allowed only within clearly defined statutory exceptions, which do not include schemes to buy the employer’s products.

This is an important decision, and you should consider your practices if you make similar deductions for example in the case of uniform or products.

EMPLOYMENT TRIBUNAL CASE—AGE DISCRIMINATION

W, began working as a counter assistant at a chemist in Oldham, in April 2017, she was 60 years old. 
The tribunal heard that her colleagues, aged between 17 and 24, would shout at her from the dispensary while she was at the counter until she heard or was made aware by a customer, by which time the calling had become “louder and more hostile”. 

W was also mocked for not being able to remember things and having to ask colleagues despite using lists and notes to help her. When she asked a colleague a question, she was told: “Not again, you have already asked me this.”
The tribunal heard this caused her such embarrassment that she consulted her GP for hearing loss in October 2017 and was referred to an ear, nose and throat specialist. During this time, W’s six-month probationary period passed without any performance issues raised.

She was diagnosed with low-level mixed hearing loss. She was given a hearing aid in July 2018, but the teasing did not stop. The tribunal found this happened throughout her employment, both before and after a hearing aid was fitted, and that the mocking was “not actually related to whether she had heard or not but was something the staff did as a matter of course”.

W made a complaint to the pharmacy’s manager N, saying she was “struggling with how colleagues spoke to her”

Her boss told her allegedly to “let it go over her head” and “smile and get on with the job”. After that W felt victimised by her boss

In September 2018, she was asked to complete a task outside of her normal responsibilities called ‘dooping’ – the disposal of old prescription medicines

Her boss said the task would take 10 minutes, but it required her to sit for 45 minutes and bend forward to reach into bags, which caused her pain because of her osteoarthritis.
W did not ask for help with the task, nor did she say it would cause her difficulty because she was “upset at being asked, embarrassed about the difficulty it would cause and didn’t realise how long it would take”. When she returned to the counter she was “feeling upset and tearful” but as she tried to serve a customer, she had a dizzy spell, wobbled and fell onto her colleague.

She was assisted by a customer onto a chair but N, who was also the pharmacy first aider, did not come to help despite being aware of the incident. 

W was sent home by a colleague and called in sick via a text to N on 13 September but when she returned to work a week later, she was dismissed.
The tribunal found W’s disclosure about the age-related teasing was not taken seriously as a formal complaint. 

The tribunal ruled W was subjected to disability and age discrimination. She was awarded £245 for one week of lost pay, and £13,000 for injury to feelings for acts of age and discrimination. 
Employers Named and Shamed
On New Year’s Eve the Government published the latest batch of employers who failed to pay the NMW

In total 139 employers were named and they failed to pay £6.7 million to 95000 workers

Employers who pay workers less than the minimum wage have to pay back arrears of wages to the worker at current minimum wage rates.
They also face hefty financial penalties of up to 200% of arrears - capped at £10,000 per worker - which are paid to the government. Each of the companies named today have paid back their workers and were forced to pay financial penalties.

Whilst not all breaches of minimum wage rules are intentional, it is the responsibility of all employers to ensure they are following the law. 

There were some major employers for example Tesco involving 78,000 workers and Pizza Hut10,000 workers. But small employers aren’t exempt; there were several care and residential homes ,6 pubs and restaurants and a list of hair and beauty salons.
