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Sleep-in shifts, and National Minimum Wage-Employment Tribunal
Just a reminder of this key decision in March 2021
The court held that individuals carrying out “sleep-in” shifts are not entitled to national minimum wage for time spent asleep at, or near, the workplace. Such workers are only entitled to national minimum wage when they are awake “for the purposes of working”.

Annual Increase to Awards April 2022

This year's compensation limit increases are:

· a week's pay (basic award / redundancy payment) rises to £571 (from £544). This is the maximum employers must pay to reflect an employees’ earnings.

· maximum compensatory award at Employment Tribunal rises to £93,878 (from £89,493)

· The new limits will apply to dismissals occurring on or after 6th April 2022.

NMW and Deductions from Pay

Mr A was employed as a driver by a taxi firm. He claimed he had been paid less than the national minimum wage when vehicle rental and expenses for his uniform are taken into account.

He told the employment tribunal that he was required to pay fees totalling £160 per week 

Additionally, he was required by Transport for London to acquire insurance, costing £2,000 pa. There were also valet costs to keep the vehicle clean.

The Employment Appeal Tribunal has now ruled that these expenses were directly connected to his employment

The judge ruled that

“The fact that the claimant could have met his obligation by using his own vehicle, if he had one, is not relevant to the application of that test. What was relevant was whether the expenditure incurred by the claimant was in connection with the employment.”

Employing workers from overseas

Free movement between the UK and the EU ended on 31 December 2020. On 1 January 2021, a points-based immigration system was introduced.

Anyone who wants to come to the UK for work under the new system needs to accrue a certain number of points across a number of criteria 

UK businesses can no longer employ EU nationals without restrictions.

To employ skilled workers, employers now need to hold a sponsor licence; without this an employer can only recruit domestically for these roles. 

The safe way to ensure you haven’t employed someone illegally is to carry out right to work assessment for all potential employees. 

There is a Code of Practice which lists the acceptable documentation required and employers need to obtain original copies of these documents and retain copies on file. 

To find a copy google Code of practice for the international recruitment of health and social care personnel in England.

Absence of appeal /Redundancy

The Court of Appeal answered an often-asked; question, do I have to give a right of appeal when staff are dismissed because of redundancy?

If a proper consultation process is followed, must employers still give employees the right to appeal against the decision to make them redundant?

The Court of Appeal held that the absence of an appeal in an otherwise fair redundancy process does not, of itself, render the dismissal unfair. 

According to the Court of Appeal, it would be wrong to find a dismissal unfair only because of the failure to provide the employee with an appeal hearing.

However, I think employers lose nothing by allowing an appeal and understanding why potentially long-standing employees were unhappy.

“WE DON’T PAY HOLIDAY OR SICK PAY”

RK was a beauty therapist at a small salon and made numerous claims to Tribunal when her employment ended.

RK hadn’t got a contract and there were disputes regarding the start date and end date. After hearing the confusion, the Employment judge preferred the dates provided by the employee

The next dispute related to the hours worked.   Once again the employment judge agreed with the former employee

The salon owner gave RK £300 claiming it was a one-off payment because the claimant was desperate for money. The owner referred to the “furlough department” but the payment was made supposedly after RK’s employment had ended. It wasn’t clear why she did this. In short it was a mess with little or no documentation
The conclusion of this unusual case was that the employee hadn’t taken or been paid for any holiday.

The same applied to notice pay, she didn’t get any, but was just told there was no more work for her. 

We know that employees are entitled to notice and full pay for the period.
COVID UNFAIR DISMISSAL

A private cleaning company dismissed a cleaner for going into Lidl to clean. 

The employee didn’t have any Covid symptoms but went for a routine test before going to work
After finishing his shift, he received an NHS text which stated he had tested positive and had to self-isolate for 10 days. He told his boss and confirmed he had worked

The store manager suggested to the employer that the employee did have symptoms and had been seen coughing

The employee was dismissed without a hearing. He appealed but it was turned down

The tribunal agreed that the employer did not conduct a reasonable, fair process because it did not invite him to the meeting.

The respondent accepted that it should have suspended him at the time, but maintained that it would have ultimately dismissed him regardless of any suspension.

The dismissal was found to be unfair

As I always say following a fair process is the most important requirement

