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Minimum Wage

Just a reminder  that the National Living and Minimum Wage rates increase on 1‌‌‌st April‌‌‌ 2024. 

Also, the National Living Wage will be extended to workers aged 21 and over. (previously only for age 23 and over).

References –A waste of Time? OR A vital resource?

Q. I have been asked to provide a reference for a former employee. He left in very unsatisfactory circumstances. Am I legally required to provide a reference?

There is no legal requirement for employers to provide a reference, similarly there is no legal requirement for employers to obtain a reference before offering someone a job.

Providing your comments are based on your practical experiences and are objective there is unlikely to be any implications for you. Remember, a reference can reflect your experience over several years whereas an interview might last 30 minutes. 
Q. What is the normal practice?

I am afraid there isn’t one! 

In my experience all of the following practices exist. Employers tend to have their own deeply held views regarding the value of references.

· References are taken up on applicants prior to interview and these form part of the selection process.

· References are taken up only for the successful applicant after they have been selected –i.e. they appoint subject to a satisfactory reference.

· References are provided on request.

· References are limited to confirm the former employee worked at the business between specific dates.

· References aren’t taken up or provided.

Q. I stopped asking for references, aren’t they just a waste of time?

Many employers view a reference from the most recent employer as invaluable. 

However rigorous your selection process the current employer has practical insight of the applicant’s performance over an extended period of time. They can comment on such things as, for example, their “technical skills, retailing skills and attendance record.”

I do accept that some employers are sceptical regarding the honesty of references they receive.

Q. Can i offer a job subject to a satisfactory reference?

Yes you can do this. 

Some  applicants are unwilling to allow you to obtain a reference from their current employer unless they have a job offer. 

Offering a job “subject to a reference” can mean there is a delay whilst it is received. And, what do you do if it is unfavourable?

The other candidates have probably gathered that they have been unsuccessful. 

If  their employer or former employer  knows the job offer is dependent on their reference it is easy to see how they might be even more cautious about making critical comment

Q. Isn’t it the case that most references are generally  pretty vague?

If you simply ask for a general reference there is much more scope for an employer to reply in very general terms. Although, the wording might give you a clue that all isn’t well e.g. “when at work xxxxx tries her best to achieve a satisfactory standard” .

I recommend a short request posing specific objective questions. Ask for the referee’s email address, it can be emailed and hopefully quickly returned. 

Specific Questions might include:

· How many absences from work have there been over the last 12 months?

· What are their main strengths?

· How would you assess his/her retailing  poor/average/good/excellent?

· Would you reemploy, if not why?

Q. If I provide a critical reference and someone doesn’t get a job can i be sued for damages?

It is a myth that employers cannot give a critical reference. If the comments are factual e.g. xxxx  received a written warning for xxx on the 1st June; or xxxxx has failed to complete her NVQ 2 . 

The problem occurs when the comments are malicious or based on third party information e.g. “the staff believe xxxxx has a drink problem.” If you make comments that you can’t substantiate, or are third hand, then an individual can make a claim for damages against you.

Holidays Not Taken

I regularly read in contracts stating “if staff leave they lose any accrued holidays” —this is not legal. You can’t really penalise an employee for finding alternative employment.

There are Tribunal cases every month where the employer hasn’t paid an employee in lieu of accrued but untaken holiday.

It is normally classified as an unauthorised deduction from pay and the employer has to pay.

I have a clause in my draft contract allowing employers to require employees to use outstanding holidays in their notice period. 
Sickness Levels Increasing

UK employees were absent for 7.8 days on average over the past year. 
The highest level reported in over a decade, and two days more than the pre-pandemic sickness absence rate of 5.8 days.

Self-Inflicted Absence?

I have been asked about employees whose absence is a result of elective surgery i.e. it was their choice e.g. cosmetic procedures etc.

The laws on statutory sick pay (SSP) make no distinction between absences caused by accident or illness and absences caused by elective surgery. It’s about being unfit to work.

The question as to whether or not the surgery is medically required is a matter of fact and context and may require further investigation.

It’s all  very complicated. Often the GP will refer to the psychological effect of e.g. a bent nose, skin condition, scar etc.

It reminds me of an employer who many years ago suggested to staff they wear a vest to protect them from winter chills.

In my view, bearing in mind the employee decides if they are fit to work or not, I would normally accept it as sickness.
