SEPTEMBER 2017 PERSONNEL NEWS

END OF TRIBUNAL FEES
I am sure you will have read that following an appeal by Unison, Employment Tribunal fees are a thing of the past

There is no reason why we won’t see a substantial increase in claims now they are free to use for employees again.

NAMED AND SHAMED

It was disappointing to read that over 300 employers were named and shamed in August for not paying the minimum wage.

 In many case it isn’t actually the physical amount, i.e they are paying under the legal minimum, it is deductions taking employees below the minimum. Employers were found to have made staff use tips to top up their pay, made reductions to pay for a Christmas party, or made staff pay for their own uniforms.
Argos in particular got lots of publicity for their failure to pay the minimum wage--but what did they do to earn a fine of £800,000?
They admitted failing to pay 37,000 staff an average of £64 each.
Employees had been required to attend briefings before their shifts started, but without being paid. They also had to undergo security searches after their shifts ended also unpaid.
I have advised customers for some time not to require staff to report for work 15 minutes early-unless of course they are paid.

Data Protection

Cases aren’t very common but a former health care assistant received £1,715 in fines and costs after pleading guilty to unlawfully obtaining and disclosing personal data. 
She accessed the medical records of 29 people without a business purpose to do so and shared some of the information. That was an unlawful act under the Data Protection Act.

ANOTHER SELF EMPLOYMENT CASE
Addison Lee has become the latest company to lose a case concerning employment status at an Employment Tribunal. They use the services of cycle couriers.

The Tribunal rules, in line with similar cases, that the individual wasn’t self-employed they were a worker and therefore entitled to the national minimum wage and holiday pay.

The couriers were given an Addison Lee branded bag and t-shirt, answered to a central controller, and used Addison Lee IT devices, including a system which did not have a ‘decline’ button to reject jobs. 
The finding was not dissimilar to the UBER taxi case.
NOTICE—THE EFFECTIVE DATE
When does notice to terminate an employee’s employment take effect?

It’s a small point but it’s worth making absolutely clear, a day can be important. Similarly if you give an employee a warning which will last for 12 months when does it start and when does it finish?

Returning to the question of notice; is it when the dismissal letter is posted, when it is put through the employee's front door’ or when the employee actually reads it? 

Mrs H. an NHS worker, was made redundant. She was entitled to a 12-weeks’ notice. This was important as if it happened after her 50th birthday it helped her pension.
She was given notice by letter dated 21 April (which was actually misdated, because it was sent on 20 April) and it was sent to her home both by recorded delivery and in the ordinary post. A copy was also emailed to her husband's email address.

The letter sent by recorded delivery could not be delivered on 21 April because no one was at home. Mrs H was on holiday and returned on until 26 April. However, it was not received until the morning after, on 27 April.
The employer argued that notice was communicated on 20 April (when the letters were sent), meaning her 12-week notice period expired before her 50th birthday. She argued it was the 27 April, and her termination date would be after her 50th birthday. 
The case went right to the Court of Appeal and she won.  Her employer knew she was going on holiday. The court was clear that the effective date is when the employee reads the letter. 

The same principle applies for disciplinary warnings. I will always pick this up if I draft them for you.
AN INAPPROPRIATE DEMOTION
A school business manager won her claim for unfair dismissal after she was demoted to a role carrying out “officey things”.

She had 21 years’ service and managed 15 staff at a school
After mentioning to a colleague that funding concerns could result in redundancies she was suspended.

No formal action was taken, but she was effectively demoted and “expected” to work in the main reception office. It was a pretty obvious case of breach of contract and she resigned and claimed constructive dismissal.
The Employment tribunal unanimously concluded that her treatment was a breach of “mutual trust and confidence”.
THE THOUGHT PROCESSES OF A TRIBUNAL
It is interesting to read the logical process followed when an employment judge made their decision in a case in a nursing home; and it’s helpful to consider when you next have a tricky disciplinary case. The employment judge said the following. 
“ It is accepted that there was potentially fair reason for dismissal here, namely conduct.  I find that Ms xx had reasonable grounds upon which to reach her decision that there was misconduct and did so after a reasonable investigation had taken place.”  
There was an independent investigator and a full investigation of the relevant matters by interviewing the relevant witnesses. During the investigation the Claimant had every opportunity to give her side of the story. 
There was a full disciplinary hearing at which the Claimant was represented, knew the allegations against her and had every opportunity to put her side of the story. 

It is clear that the Tribunal panel were happy with the process and were going to find the dismissal was fair. Quite complementary for the employer!!
THE OTHER SIDE OF THE COIN
Imagine if this was your business reported in the local paper and social media-they are all public. Fortunately you shouldn’t have to as you have my policies and access to my guidance. Read this from a different Employment Tribunal:
· “The claimant was dismissed summarily in a process which was reprehensible”.
· “There was no letter asking the claimant to attend nor were any reasons given to him why he should attend at the meeting.” 
· “Nor was there a warning that the disciplinary proceedings could lead to his dismissal.”
· “The claimant was not given the opportunity to have someone with him at the meeting.”
· “Once the meeting took place it was so short he was not allowed, or did not have time, to give any explanation with regard to his actions.”
· “No appeal was offered to the claimant by the respondent.”
It’s difficult to see what else they could have got wrong and you don’t need me to tell you the outcome of this Tribunal case.
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