
LATEST BATCH OF NAMED AND SHAMED EMPLOYERS
260 employers underpaid a record 16,000 workers. They will be reimbursed £1.7m.  I commented last time few employers are deliberately paying under the hourly rate but get tripped up elsewhere.

The most common reasons for underpaying was identified as
· deducting money from pay for uniforms, 
· not paying for overtime 
· failing to pay workers travelling between jobs.
The top three offenders were retail, hospitality and hairdressing!!

Under the National Minimum Wage Regulations, deductions made for a uniform that an employer requires an employee to wear must be taken into account when it comes to calculating the minimum wage. 

 If an employee is required to buy a uniform, this effectively lowers their pay in HMRC’s eyes.  

Several national newspapers printed the list of all the employers concerned---not great publicity.
AGENCY STAFF AND SSP

An employee had been working for an agency on the same assignment for 6 months when he was diagnosed with an illness that amounted to a disability under the Equality Act 2010.   
He submitted a sick note, expecting to get sick pay, but a few days later was told that his assignment had ended on the day he submitted his sick note.  

Under SSP rules an agency worker is entitled to be paid SSP for as long as their assignment is due to last.  

If an agency dismisses someone to avoid paying SSP they remain liable to pay it.  

There was no indication before his sickness that his assignment was likely to end 
The agency immediately began paying SSP but they were still taken to tribunal for their original discriminatory decision and lost.

Pension Costs
Apparently increasing numbers of employees are dropping out of schemes. 
Since April, employees enrolled in pension schemes must pay in a minimum of 3 per cent of their annual salary, with employers contributing 2 per cent.
In 2019, these levels jump again, to reach 5 per cent for employees and 3 per cent for employers.
THE ELECTRIC TOOTHBRUSH
MR worked for Asda for 13 years. She returned an electric toothbrush bought from Asda saying she had lost the receipt. She told the customer service desk employee that she had forgotten its cost. She did not present her staff discount card and her colleague gave her a £35 gift card refund.
However, a CCTV recording showed that she had then immediately bought some bread from the same customer service desk colleague, using her discount card to obtain a 10 per cent discount. 
On 30 November, she was challenged at an investigative meeting over receiving a £35 refund when she paid £13.50 for the item and for producing her discount card to buy bread but not for the refund. 
The tribunal heard that she suggested the returned item was different to the one she had purchased and, when told the barcodes were the same, that it had been a mistake. 
She was invited to a disciplinary hearing where it was alleged that she had “misused” the discount card and obtained a higher refund in a “deliberate attempt to defraud the company”. 
THIS ALL SOUNDS FINE SO FAR
At the disciplinary hearing, she said the price on the till when she had sought the refund was £75 and, as she thought that was incorrect, said she had paid £30 to £35, hence the £35 refund – she had forgotten its original reduced price. 
The tribunal noted that she said she bought the toothbrush because it was reduced, it was possible that a child at home may have removed the reduction label.

During the hearing, she also presented a letter in which she apologised and stated that she had made a mistake, but noted her long service and punctuality.
The conclusion was that she had “deliberately obtained a higher refund than she was entitled to” in “an act of fraud” and she was dismissed 

However her appeal was received 4 days after the 7day deadline so deemed to be out of time
She then went to Employment Tribunal where the concern focused on the lack of an appeal 

The judge said

“I find that the failure to offer or perhaps afford MR a right of appeal means that the procedure followed was not a procedure that any reasonable employer would have followed and, consequently, the dismissal is unfair on that basis.

The good news for the employer was that the judge felt had ASDA followed a fair procedure apart from the absence of an appeal
The judge also concluded that, had Asda followed a fair procedure, there would have been a 100 per cent chance of dismissal within three weeks of her dismissal date. Finding her conduct contributed to this, he reduced her compensatory and basic awards in their entirety.
Sometimes as an employer you have to look at the bigger picture and consider the realities of the situation, little would have been lost by hearing her appeal
SEX DISCIMINATION AND IVF

You can understand why employers can become frustrated when they lose staff for maternity leave. 

It has operational implications. But the law has been clear for over 40 years and making unhelpful or inappropriate comments can be very expensive as the following case shows.
In April 2015 Ms G confirmed to her manager, Mr M, that she would need time off at short notice to undergo IVF treatment. 
He questioned her ability to cope with what would be her second child, and questioned whether it was a ‘good idea’ for the claimant to have further IVF treatment. –NOT A GOOD IDEA
She was advised by her consultant that donor eggs were being collected and her attendance would be required on 18 and 19 May 2015 to undergo her course of IVF treatment. She requested two dates holidays which was refused on the basis that in her absence the office could not provide a full and effective service and the request, was made at ‘too short notice’. 
The result was that she was unable to attend for IVF treatment on the days the donor eggs were available. 
She also made a claim  for injury to feelings. Mr Ms initial comment was seen as a criticism of her parenting skills. She received Mr M’s comment, questioning the wisdom of her seeking to look after another child as extremely hurtful.  Mr M wasn't supportive of her desire to try for another child.  The fact didn't allow her to take leave was further evidence of that attitude. 

The unanimous decision of the employment tribunal that her case was won and she was awarded

· £17,500 for injury to feelings. 

· Interest at 8% per annum for 885 days amounting to £3,394.52. 

· £2,919.20 being financial losses caused a result of the discriminatory acts of the respondent. 

· Interest thereon from 18 May 2015 (897 days) at 8% per annum amounting to £573.92. 

· The total award, for which the claimant has judgment, is therefore £24,391.64. 
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